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4. Geographically Rglevant
Interconnection Pcints

ISPs often ask their local exchange carriers to
asslgn them "virtual local numbers,” i,e., numbers associatean
with each of the local calling areas in which their customexmf“
might be located regardless of whether the ISP itself or the !
carrier serving it has facilities in those areas. The ISPs i

so to make 1t convenient and cheap for their customers to s
place calls with long holding times to them. Bell Atlantic~tjf
New York contends that these arrangements, though not E

unlawful, can result in the carrier serving the ISP passing @ﬁf
to another carrier--usually the originating ILEC--the cost ati

transporting the virtual local call from the ISP's customer'ﬂfﬁ
local calling area to the area in which the ISP is physicallyi?‘
located. For example, if a call is originated on Bell  N 
Atlantic-New York's network and directed to an ISP served byU&Ef
CLEC, and the CLEC declines to provide Bell Atlantic-New Youk . |
a point of interconnection (POI) within the originating locaF3;
calling area, Bell Atlantic-New York must carry the call (any}}
install the facilities needed to do so0) to the local area inﬁ”;
which the CLEC has a POI even though Bell Atlantic-New York .
"receives only local usage rates from the originating end us%;E
and nothing at all from either the CLEC or the ISP. (Indeed, ..

far from being compensated by the CLEC for transporting its
call, [Bell Atlantic-New York] is actually required to pay trmf
CLEC intercarrier compensation for the privilege of Y
transporting its interexchange call for free, and is being ;ff
prevented by the CLEC's numbering practices from being [
compensated by its end user through toll charges.}"®

To remedy the situatlion, Bell Atlantic=-New York o
requests that all LECs be required to establish, upon the “!i

** Bell Atlantic-New York's Tnitial Brief, p. 44 (emphasis in' .
original). Bell Atlantic-New York adds that no such !
unfairness is imposed in the converse situation where a CLRmi“
hands a call off to Bell Atlantic-New York for termination,. i

inasmuch as Bell Atlantic-New York offers CLECs a POI at
each of its switches.
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request of any interconnected LEC, a geographically relevani -
interconnecticen point (GRIP} in every rate center in which_iqw
— assigns ftelephene numbers, unless the interconnecting carrigﬁé
negotiate alternative arrangements. The requirement would
apply teo all interconnections:; but Bell Atlantic-New York .
nonetheless considers it proper to consider the matter in tﬁiﬁ»
proceeding, inasmuch as the underlying problems typically "ﬂa
arise in connection with delivery cf ISP and other convergeﬁﬁﬁ
-

traffic. The regquirement could be fulfilled either by Ll
establishing an actual physical POI or by purchasing dedicauvost
transport from Bell Atlantic-New YOIk at approved rates, f"J
thereby avoiding the alleged need for CLECs to deploy _ f+
uneconomic new transport facilities in order to satisfy the
GRIP requirement. ;fﬂ'
NYSTA, perceiving a related problem, cbjects more = -
generally to the use of virtual local numbers. In its view;ff
they improperly convert what should be a toll call into a
local call, thereby denying LECs and inter-exchange carrierﬁ;f-
the toll and access charges that would be associated with a ' !
- toll call. WNYSTA would regard the location of the end-user
' requesting the NXX code (and not, as in the GRIPs proposal,
the location of the PQI}) as determining whether to treat the
call as local or toll. CTSI gt al. respond that the general'ﬁ
matter of virtual NXX codes is beyond the scope of this S
preceeding and that, in any event, Bell Atlantic-New York h@ﬂ}*
acknowledged that their use is lawful. :  {
CPE objects to the GRIPs proposal on the grounds ‘
that it would require CLECs to undertake substantial
investments in areas where they have few customers, y
frustrating the development of efficient CLEC networks. It-f ?
nevertheless observes that Bell Atlantic-New York's underlyig@l

concern "appears valid,"*

and it suggests a more efficient way
to deal with it would be to allow Bell Atlantic-New York to !
charge a TELRIC-based per-mile fee for any additional trunkiﬁwj

" ~pR's Tritial Brief, p. 22.
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costs Bell Atlantic-New York incurs to deliver the calls ar.

issue to CLECs. Taking strikingly different views of CPB's .
position, AT&T responds by asserting that CPB joins it in
regarding the GRIPs proposal ag anti~competitive and
inefficient; Bell Atlantic-~New York says "the gstatutory
representative of the State's consumers" recognizes the _
problem Bell Atlantic-New York raises and "offers a soluti@m”.
not inconsistent with [Bell RAtlantic-New York's own]

proposal."?

Tt adds that the rates contemplated by CPB ars .
the interoffice transport rates set in the First Network e
Elements Proceeding. |
Several CLECS object atrenuously to both GRIPs andﬂfﬂ;
the mileage-fee alternative. Global NAPs sees them as effawﬁ&f
to undermine the pro-competitive regime established by the = -
1996 Act, which offsets the ILECS' market advantages by
allewing CLECs to decide whether to interconnect at one poiﬁﬁ;”
or many, denying that choice to the ILECS (meaning that an |
ILEC can be required to deliver all traffic to a single poLmﬁfT
designated by the CLEC), and forbidding an ILEC to charge a .
CLEC for the privilege of receiving its traffic. Meanwhil@, y"
Bell Atlantic-New York is obligated to deliver to a CLEC 1
traffic originated by its own customerg and directed to the
CLEC's customers, and it cannot complain of the costs of dﬁanf
so (though it is free, Global NAP2 suggests, to charge its . e
end-users a rate that covers those costs). Global NAPs (anm‘7:
other CLECs) add that the cost of transporting traffic is, iﬁ?w
any event, modesat; Bell Atlantiec-New York acknowledges that .
transport costs are insensitive to distance but contends it -
incurs fixed costs in delivering the traffic over dedicated = .

trunks.

* AT&T's Reply Brief, p. 11, Bell Atlantic-New York's Reply,j' 
Brief, p. 21. N

-49=




P

s omEwe e 1w JENMNER & BLOCKLLLC 312 527 B424 P.54-.75

CASE 99-C-0528

Frontier's Proposals®

1. Internet Traffic

Citing the flexibility afforded the states with
reqgqard to Internet traffic by the recent FCC decision and tmﬁf”
absence of any "basis in law or policy to require ILECs to-
subsidize ISPs by allowing ISPs to water at the reciprocal

"' Frontier proposes that there be no

compensation trough, i
reciprocal compensation for traffic to ISPs on any network A gi

that such traffic be handled on a bill~and-keep basis.

that, it urges us to pronibit¢ the discriminatory c¢ffering wf” )
discounted local exchange services to ISPs on the basis of . )
their incoming traffic patterns as well as the dlscrlmlnatul\
sharing of reciprocal compensation payments between carriers .
and ISPs. N

Should we reject this primary proposal, Frontier'J' 
would recommend compensation for Internet traffic priced ati:;
the ILECs "incremental [TELRIC) tandem switching cost."®® Nﬂfﬁl
further alternative, Frontier suggests that where the incomiqg
to outgoing traffic ratio is 2:1 or greater for three g
successive months, reciprocal compénsation be reduced to thgﬁ‘u
tandem switching rate {as defined in the preceding footnote} '
until the ratio has dropped below 2:1 for three successive
months.

** Relatively few parties respond specifically to Frontier, tur
the arguments directed at Bell Atlantic-New York's proposaiy
for the most part apply to Frontier's as well, 'y
no specific responses are reported in this section; but ir”
should not be inferred that Frontier's proposals are
unopposed.

* Frontier's Initial Brief, p. 8.

*® As already suggested, Frontier seems to be referring here ujn
the narrowly defined tandem switching cost itself, thereby .
intending to exclude the trunking, trunk port, and end '
office switch usage components of, for example, Bell
Atlantic~Naw York's Meet Point B (tandem) rate; because of
efflciencies of scale, per-unit tandem switch usage, so
limited, 1s less costly than per-unit and-office switeh
usage. This accounts for Frontier's reference to tandem
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2. Cther Convergent Traffic

o~ Refusing to concede as a legal matter that we are )
obligated to set reciprocal compensation rates for convergehﬁ
traffic on the basis of the ILEC's costs, Frontier urges uﬁtﬁmi
do so on the basis of the CLECs costs, reduced by the montriy
revenues paid by the ISP to the CLEC for incoming traffic. o
(The premise of that reduction appears to be that the rates _
paid by a customer, including an ISP, are intended to cover_if
both incoming and outgoing calling. Because an ISP imposeﬂ-%@
costs related to cutgoing traffic, the full amount of its
payment defrays the termination costs that reciprocal
compensation is also intended to cover.)

Should we nevertheless continue to use the ILEC's
costs as the basls for reciprocal compensation, Frontier wouln
set the rate at the TLEC's tandem switching costs (once again
as defined above), on the premise that when a CLEC termina;ﬁﬁ‘
traffic to a convergent customer's platform, the CLEC swit¢h f
1s acting as a tandem: it receives traffic¢ only from other
switches and terminates the traffic using large trunk-side
connectiocns. Frontier regards these as the hallmarks of
tandem, not end~office switching and it sees "no reason for
the Commission to pretend that the CLEC is performing anythinmi
like the widely-distributed and far-flung end-office switching
that the ILEC performs when terminating small volumes of B
traffic to the thousands of customers and large service

territories served by most ILEC switches."?

Time Warner's Propeosal

i

cost as a lower rather than a higher figure; it portrays ths
higher alternative (analogous to Bell Atlantic-New York's . -
Meet Point B rate) as "tandem switching plus local
switching.” (Frontier's Reply Brief, p. 1. 8See alsoc Bell .
Atlantic-New York's Reply Brief, p. 11, n. 18.) '

" Frontier's Tnitial Brief, pp- 10~11.
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Time Warner regards the ideal to be a blended rate.
negotiated between the two carriers; by its very nature, a
blended rate, which 1s adjusted downward as the CLEC's netw&ﬁh
evolves, fully accounts for that evoluticn and for traffic
flows. Time Warner suggests that "the fact that a CLEC has ..
accepted a blended rate provides solid evidence that it has
adequately and resgponsibly built out its network in supporr;ﬁf
its originating traffic and the public switched network."** -

Where a negotiated blended rate does not apply, Tiugm
Warner suggests a framework for dealing with convergent L
traffic that takes account of both the CLEC's network
configuration and its traffic rati¢. It distinguishes amonqi
CLEC networks on the basis of their points of interconnectiuﬁkf'
with the ILEC, and, for each level, uses a different traffiffg
ratio to determine whether the reciprocal compensation rata‘g§5

to be at the tandem or at the lower, convergent traffic, rata.

CLECs at Level 1, new to a LATA, wWill have only ajji
single point of interconnection (POI) and their traffic raurg@
will likely be out of balance even if they do not serve ‘
primarily convergent customers. Accordingly, reciprocal
compensation would be at the tandem rate for traffic within'm”,
5:1 ratio; traffic above that ratio would be assumed to be s
convergent and the lower, convergent rate would apply. At
Level 2, a CLEC would have three or four points of
intercennection, and compensation for traffic exchanged at
those POI's would be at the end-office rate, For traffic
eXchanged at tandems, the tandem rate would apply only whers A
there was a traffic ratio less than 10:1; in other instanceﬁgi_‘
the convergent rated would apply. Finally, where the CLEC kgl
more than five points of interconnection (Level 3), the ' 
convergent rate would apply to traffic delivered at a tand&mgf”
only when the traffic ratio exceeded 15:1. Time Warner ':
suggests that the Level 2 and Level 3 arrangements would appl%

100 Time Warner's Initial Brief, p. 8 (footnote

omitted) .
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relatively rarely, since in most of these instances the

carriers would have negotiated a blended rate. -
Time Warner asserts that its proposal is consistenﬁ '

Wwith both state and federal law and with our goal of :

encouraging competition in the local exchange market. It

reasons that we are free tc determine that different proxy

rates may apply to different network configurations, which mﬁp‘

impose different costs. By taking into account traffic ratin; 
and points of interceonnection, Time Warner continues, its 3
proposal "alsoc promotes investment in facilities-based
networks, which ultimately benefits consumers through

N . . -
Wl Pime Warner stresses that if . -

increased real competition.
uses the traffic ratios not to directly infer information
about traffic termination costs but only as a proxy to _
determine the likelihood that convergent traffic exists. Ii f@
recognizes the tentative nature of the traffic ratics and :
poeint-~of-interconnection trigger peints used in its proposalé
and offers to participate in any forum we may wish to convens
to reach consensus on modifications to its proposal. '
Finally, Time Warner objects to any proposed
reciprocal compensation ‘rate of 2zero, noting that carriers
incur real costs when terminating any type of traffic. e
In response, Bell Atlantic-New York "applaud{s} Timm 
Warner's recognition that a problem exists,”'™ but says the i
propoesal does little to alleviate it. In general, Bell ‘.ﬂ}
Atlantic-New York believes the deployment of multiple '
interconnection points would not affect its showing that
convergent traffic is less costly to deliver; specifically,‘km"
believes the number of interconnection points used by Time |
Warner is too low and its traffic exchange ratic¢s too high.

1o Time Warner's Initial Brief, p. 17.

taz Bell Atlantic-New York's Reply Brief, p. 18.
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MCl's Proposal

Although MCI's primary position is to favor
maintenance of the reciprocal compensation status guo, it
suggests that extremely high traffic ratios could be used ey
trigger an audit, which would then determine whether the _
CLEC's network configuration warranted allowing it teo charge
the tandem rate for reciprocal compensation. It suggests th#ﬁ
a traffic imbalance exceeding 100:1 {including all minutes |
exchanged, not just loccal minutes) could trigger such an
audit.!'®™ MCI notes that this proposal would be consistent
with the FCC's rule that allows a state commission to o
determine whether an individual CLEC is entitled to the tanﬂﬁmf*
rate, taking account of economically relevant considerationg:-
primarily the geographic coverage of the CLECs switch.'® Ih:ﬁ
would go no rfurther than this, however, in ascribing o
significance to traffic ratios. ;

7Time Warner responds that MCI's proposal, like itstﬁ
own, uses traffic ratias as a trigger. But it believes the:
individual audits that would be triggered under MCI's propossl
would create uncertainty and impose administrative burdens,
while failing teo facilitate low-cost competitive entry.

103 MCI's Initial Brief, p. 5.

104 47 C.F.R. §51.711.
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CFB's Preposal

CPB reaffirms that reciprocal compensation rates Lo
should be based on TELRIC and should be symmetrical. 1In it5=§
view, however, they alsoc "should be deaveraged to reflect th@“i
significant differences in the underlying costs of terminatﬁﬁ@w
various types of traffiec. "' 1o¢ o

It cices record evidence thak'

termination of traffic to ISPs requires at most a single _ =
switch instead of the multiple switches required by tandem fii
functionality and that, in such instances, tandem rate 3
elements should not be applicable. 2
Because of the administrative burdens and costs offﬁw
determining the functionality associated with the terminatiwuli
cf costs to each customer or type of customer for each CLEC,;JP
CPB proposes, instead, what it characterizes as "a variant ﬂﬁf‘
the traffic flow imbalance approach proposed by [Bell o
Atlantic-New York] and implicit in questions posed by
staff."'” It suggests that where a carrier’'s incoming to
outgoing traffic ratic exceeds some threshold, perhaps 5:1, j,f
reciprocal compensation would not be set on the basis of ' £
tandem functionality unless the carrier could show that it maﬁﬂ
providing tandem functionality notwithstanding its traffic 1 ﬁ'
ratio. CPB regards traffic imbalance as a suitable proxy for |
identifying tandem functionality because carriers having high '|
traffic ratics "serve predominantly ISPs and other large 1‘QW
volume customers, instead of a large number of geographicallﬁfﬁ
dispersed customers. Compensation received by such carriers ,E
should not include tandem rate elements,"'® Fol
An importantly distinguishing feature of CPBs i
proposal is that it would not use traffic imbalance to “ﬁ;

103 CPB's Tnitial Brief, p. 17.

. Ibid., p. 16, citing Tr. 199-200. See also Tr. 18Wyﬂ
to the effect that CLECs commonly use a single~switch i
architecture.

1o CPB's Initial Brief, p. 18. R
108 Td. ‘
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determine the reciprocal compensation rate until the ILEC's

local market was fully open tc competition. Only then, CPE.
reasens, will CLECs be able to attract a large volume of |
customers, including those who originate call to ISPs; and .
only then, therefore, will it be possible to infer the abs&Wqﬂ
of tandem functionality from the existence of a traffic

imbalance.

CPB urges as well that any new reciprocal .
compensation arrangement pe preceded by a transition period fwﬁ'
sufficient to prevent unnecessary disruption of CLECS' A‘j
businesses and avoid penalizing them for having responded t@'*”

incentives created by the previous regulatory structure. CER
suggests that the transition period could be as short as six, -

months if the new arrangements were delayed until ILEC markqtﬂf
are fully open to competition; if the change were made befoﬁgk,
markets are fully opened, the transition period should lastfﬁWj
least one year. Stressing its unique status as a non~indu&ﬂ$w
party, CPB maintains its proposal is fair to all concerned-~.,
CLECs, TLECs, customers originating calls, and customers B
receliving them.
As already noted, both ATaT and Bell Atlantic-New

York stress the aspects of their respective positions that Gﬂﬂy:'
appears to endorse. E

DISCUSSION AND CONCLUSIONS

in General

In assessing the significance of the traffic ,
imbalances that are so much at issue here, one must begin wiﬁh
the very basic point that reciprocal compensation was choseﬂhﬂf
over bill-and-keep in part because some imbalances were seen
as likely. The ILECs' earlier advocacy of reciprocal :“ 
compensation over bill-and-keep does not legally estop them.l- 
from now urging changes in reciprocal compensation, ©r even 5.5
its total abandonment; but it does suggest at least that thﬂ
existence of imbalances should not be seen by them as a |
complete surprise. Of course, the imbalances are greater tliun
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those that were anticipated, clearly producing unexpectedly

large flows of revenues in one direction, and the gquestion iﬁw
what, if anything, to do about 1it. ST

The parties have presented two related ways of o
looking at that question. The first emphasizes the economig;jJ
soundness (and legal requirement) that reciprocal compensaticp
rates be grounded in costs and attempts to determine what, {ff'

anything, the traffic imbalances imply about those costs.

other point of view loocks to the causes of the imbalances aux‘
attempts Lo assess their virtue: the ILECs accuse the CLECs i
having found a way to game the system, and the CLECs protear fV
that the ILECs' {ntransigence about opening mass markets ha@ﬁf
left them no choice but to pursue a profitable niche-—eitheriﬁ
as an end in itself or as a means of gaining the strength ' 
needed to attempt full entry. The second type of analysis‘}%ff
related to the first; £for when all is said and done, changesws
in ratres can and should be made primarily with an eye to
costs. But it maintains, nonetheless, that these decisions ..
should take account of the players' motivations. '

In this regard, CPB provides useful perspective inf.f
its presentation of the many factors underlying the traffic N
imbalances. CLECs have pursued ISP and other convergent

traffic customers for multiple reasons: because re¢asonable axlﬁ
heonest business plans might suggest doing so; because ILECs T
may not have opened mass markets as guickly and effectively_ﬁmf
they might have; and because current reciprocal compensatioﬁJ ’
arrangements may unintendedly overcompensate carriers that ':
terminate calls to convergent customers. From the perspecti$w 
of this proceeding, however, it is this last factor that is. :
primary. We have no need to judge motives; and the ILECs'
alacrity in opening markets is under review in other cases.
What we must do here, simply, is to determine whether the
current regulatory regime provides for reciprocal compensaticy
at rates that fall to properly track costs, thereby skewing o
the market by c¢reating unintended, uneconomic incentives to

the pursuit of ISP and other convergent customers as a meanspﬁﬂ
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by which CLECs can draw above-cost revenues from ILECs.

The record as a whole suggests that the costs of
serving a small number of large, convergent customers will
likely be lower than the costs of serving a mass market. Thiu
1s not to say that every CLEC with a traffic imbalance has,Aiﬁ 
fact, lower costs; much will depend on the configuraticn of ' 
the CLEC's network and the customers it is designed to serwvg -
(as distinct from those it actually serves at a particulax ﬁ 
time). As a general rule, however, large convergent customwm#ﬁ
can be served via more efficient, higher capacity facilities;
and those facilities will likely have less idle time. Bell“ *
Atlantic-New York correctly argues that “functional |
equivalence” does not require conclusively presuming that th@;
costs of serving a small number of large customers located
around a geographic area are no less than the costs of se:v;wqd
the mass market within that geographic area; notwithstandingl_ 
AT&T's characterization of the standard as "geographic
equivalence," it remains one ¢f "functional equivalence," .
taking account, as Bell Atlantic~New York suggests, of how.tﬁm'
CLEC "serves” the area and not merely of the area's size. o

This is not to say, of course, that each CLEC's
costs must be examined. For good reason, the pertinent costx?:
are those of the ILEC, unless the CLEC chooses to come in with -

a study showing its costs are higher. But if a CLEC's netwoek
is one that is not functionally eguivalent to an ILEC's
tandem, the law permits, and economic policy suggests, that |
the CLEC not be compensated at tandem rates. And there may @M*
situations in which a traffic imbalance suggests an absence-nﬂ:
tandem functionality. o
In sum, the reciprocal compensation system is not
fundamentally broken, but neither is it cperating wholly
satisfactorily. There is need for adjustment short of total
overhaul, and the proposals in this proceeding should be
assessed in that light.

Vertical Features
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Bell Atlantic-New York's vertical features proposs)
makes considerable sense in the abstract; if these featuregt? 
are not used 1n terminating traffic, their costs gshould DOE‘ME
reflected in reciprocal compensation rates. BRBell Atlantic*H-i
New York itself recognizes that the costs at issue cannot ST

measured until the conclusion of the Second Network Elements

Proceeding and it therefore proposes a placeholder estimate
30%. But it offers no support for that placeholder, and waf
see no basis for accepting irt. '
Accordingly, the proposal is rejected for now. Iﬂf

may be considered again at the conclusion of the Second
Network Elements Proceeding, in which the costs associated'”ﬂ“
with vertical features can be further considered. 1In ‘
addition, Bell Atlantic-New York may propose, in its f”h”
compliance filing in this proceeding, a better supported

placeholder for immediate use in removing the costs of -
vertical features from reciprocal compensation rates. Oth&ﬁ $
parties will be permitted to comment on any such proposal, f &”
and, if the support for the placeholder is persuasive, the ffﬂf
rates will be adjusted accordingly. f u

Convergent Traffic R
As already suggested, a significant traffic :,
imbalance suggests a preponderance of convergent traffic. :Iﬂ
There may be, of ccourse, other reasons for traffic imbalancu@#3
particularly in the case of relatively new CLECS; and the 2}
traffic ratio proposed by Bell Atlantic-New York is not hithﬁ
encugh to trigger remedial action, Once the ratio reaches ‘"Jf
3:1, however, the inference of predominantly convergent ij.
traffic becomes stronger and, in turn, implies, without _ ' 
demonstrating conclusively, greater efficiency and lower co%m@
in the termination of traffic. That inference of lower coauﬁﬂf

cannot be disregarded if compensation is to be cost-based: dhu*
the same time, it is not conclusive enough te have a ”

definitive effect on rates. .
An inference of this sort c¢an be effectively handlud '
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by a rebuttable presumption, in a manner similar to that

suggested by CPB. If a carrier's incoming to outgoing traffis

ratio exceeds 3:1 for the most recent three-month pericd, inr
ts fair to presume that a substantial portion of its traffip

is convergent, costing less to terminate, and that delivery ﬁf
that traffic therefore should be compensated at end-offics miﬁ
the Bell Atlantic-New York context, Meet Point A) rather thaﬂ 
tandem (Meer Point B} rates. The end-office rate should apﬁw@
To the portion ¢f the traffic that exceeds the stated ratimy"

and the tandem rate should centinue to apply to the portion ﬁ&
the traffic below that ratio. (In effect, the compensation ﬁjm‘
would be atr the blended rate characteristic of many :

interconnection agreements.) _

The CLEC whose compensation is so adjusted will be o
permitted, however, to rebut the presumption with a Suitablé5T
showing that its network and service are such as to warrant:@
tandem-rate compensation for all traffic. Most of the factw@#
to be considered in any such showing would go to the carrierﬂﬁ
overall network design and take account cf whether the netwmﬁh
has tandem-like functionality that enables it to send, as wéL%
as receive, traffic. The network design factors to be |
considered include, bur are not limited t¢:

the number and capacity of central office switches;

the number of points of interconnection offered tof
other local exchange carriers;

the number of collocation cages:

the presence of SONET rings and other types of
transport facilities;

the presence of local distribution facilities such
as coaxial cable and/or unbundled loops.

The presence of some or all of these netwerk
compeonents in substantial gquantities would demonstrate that
the carrier in guestion was investing in a network with |
tandem-like functionality, designed to both send and receiu&‘f

-60-

e N 2 S 8 UGG LG 312 527 1484 P,e4-75%



Pt

———— e O CNMNER & DLUGKs LLL 312 527 p484 P.G65/75

CASE 99-C-052%9
customer traffic. Multiple interconnection points,

cellocation cages, SONET rings and other types of transporp:f‘
facilities in various combinations are all evidence of a -
network being built out to reach a dispersed customer basa.“l
Collocation cages along with the use of unbundled loops ar@f@
clear indication the carrier intends to serve residential ﬁﬂd
small business customers. The presence of the network design
features would be more important than actual numbers of : |
residential and business customers served given the newnessﬁwﬁ
the competitive local exchange market. o
If a carrier subject to the presumption succeeds'iﬁm
rebutting it, the compensation paid to the carrier will rewﬁﬁt
to its previous, higher, level. In addition, the carrier wilik
be made whole for the difference between the higher and Lovear:

compensation rates for the interval going back To its filingyf
of its rebuttal presentation. These arrangements should be -
set forth In all tariffs that contain reciprocal compensatiwm~

provisions.

ISP Traffic

Even 1f the FCC ISP Ruling affords us the discretjﬁﬂ‘
to adopt either of Bell Atlantic=-New York's proposals, we swg
no sound reason to treat ISP traffic differently from other .
convergent traffic. For cne thing, the FCC ISP Ruling is nﬂé;-
the FCC's last word on the subject, and a regulatory regimef
based on it might have to be changed yet again before too
long. More substantively, Bell Atlantic-New York has shownfﬁ¢:
reason to treat ISP traffic differently from other converg&hﬁ‘
traffic, and its specific proposals are similarly  “
unsuppcrtable. To deny all compensation for ISP terminatiﬁw 
would be to unfairly ignore the indisputable fact that CLECH'
completing these calls incur costs in doing so; and even 1£ '
ISPs in concept resemble interexchange carriers that shoulq;ﬁ‘
récover their costs through carrier access charges, current‘{“;
federal law prevents them from doing so. Meanwhile, Bell ..
Atlantic-New York's direct variable cost proposal, though l%ﬁﬁ‘
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harsh, 15 poorly supported. There appears to be no reason 1o

abandon TELRIC costing in this context, and the rebuttable -
presumption regime adopted for convergent traffic in generayy
can address any legitimate concerns assoclated with ISP
traffic. At the same time, it would bhe wrIong to exempt ISP
traffic from this remedy to promote Internet access, as the
Attorney General may be suggesting. For all these reasons, ﬂmj‘
special reciprocal compensation rates will be set for  “'
Internet-pound traffic; it will be treated the same as other .
convergent traffic (i.e., in accordance with the remedy ;J:
adopted under the preceding heading). R

NYSTA's broad concern related to virtual NXX codes“f
goes beyond the scope of this proceeding and need not be
censidered further. Bell Atlantic-New York's more limited
proposal, to reguire CLECs to establish GRIPs or else
reimburse Bell Atlantic-~New York fer the cost of hauling
traffic from the virtual NXX to the interconnection point, iy
properly within the proceeding, for it bears directly on
reciprocal compensation levels.

On its face, Bell Atlantic-New York makes a good
case for the fairness of its proposal, which is designed to
spare it the cogt of, in effect, subsidizing a CLEC's use of °
virtual NXXs. The CLECs respond that federal law gives them; 
for good pro-competitive reasons, considerable discretion witk
regard to selecting points of interconnection and requires Cheg
ocriginating carrier te bear the cost of hauling traffic to pﬁ%yi
peint of interconnection. But while federal law likely
affords us more discretion here than the CLECs say,'” there

appears to be no need to superimpose a GRIPs-type remedy on

For example, the FCC has said that "a requesting ' =
carrier that wished a 'technically feasible' but expensive =
interconnection would . . . be required toc bear the cost ot
that interconnection, including a reasonable profit." '
(Local Competition Oxder Mi9%%.)
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the convergent traffic remedy already adopted. Any additiongl

benefits to Bell Atlantic-New York would be relatively mincy,
and the unintended effects on access to the Internet from -
remote areas could be substantial. The GRIPs proposal _
therefore will be rejected, at least for now, though it may ma

raised again in the Second Network Elements Proceeding.

Time Warner's Proposal

Time Warner's proposal, though creative, would
require considerably more elaboration and refinement beforeL;
its adeopticn ¢culd be considered. (Time Warner itself seemﬂg*
to recognize as much in its offer to participate in further'ﬁf
forums regarding the preposal.) It appears, however, that '
those additional efforts are unnecessary, inasmuch as the
course of action we are taking here adequately deals with thw
deficiencies identified in the existing reciprocal .
compensation regime. Accordingly, Time Warner's proposal wiﬁ&i?

not be further pursued at this time.

Implementation i
CPB suggests deferring any action until we are )
satisfied that local markets have been fully opened to
competition, but there appears to be no need to impose any
such condition on a remedy growing out of an immediate
concern. Bell Atlantic-New York's opening of its market, S
course, i1s under review in Case 97-C-0271, which provides
adequate oversight of the matter, and Frontier's actions
likewlse are being considered in other proceedings.
The need for a transition period, advocated by mos%“i:
CLECs, als¢o 1s questionable at best. Carriers have been on‘ﬂft
notice at least since this case began that changes might be ip
the offing, and those changes c¢an take effect without any ‘
further transition period. _
Finally, we emphasize that the decisions reached iﬁy'f
this proceeding do not medify the terms of existing contraciﬁ'.
except to the extent those contracts, by their own terms, .
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incorporate or defer to the tariffs affected by the

determinations reached here. Contracts (and parties to them.
o~ being what they are, there may be some disputes about how thmﬂ
rule is applied, but there is no way we can anticipate all
such disputes or attempt to resolve them in advance. On the
specific issue ¢f ISP tratfic, however, as raised in the
gxchange between Bell Atlantic-New Yecrk and Lightpath, we sw@f
no basias for excluding ISP traffic from reciprocal ..
compensation pursuant to an existing interconnection agreem@ﬁﬁ”
unless the agreement explicitly so provides. Without such a@;
axplicit provision, there is no reason to assume that the |
parties intended their agreement to be modified by a
regulatory decision regarding the character of ISP traffic,

The Commission orders:

1. Within 10 days after the date of this opinicn
and order, any local exchange carrier whose tariffs contain
provisions related to reciprocal compensation shall file
amendments to those tariffs consistent with this opinien ang
order and shall serve a copy of those amendments on each _
active party to this proceeding. Such tariff amendments shaii,
not take effect on a permanent hasis until approved by the .
Commission; but, except as provided in the next ordering
clause, such amendments shall take effect on a temporary
basis, subject to refund or reparatien, not later than 13 days
after the date of this opinion and order. Except as providad r
in the next ordering clause, any party wishing to comment onu?
any compliance filing may do so within 15 days after the datu
of the filing, submitting 15 copies of its comments. “

2. TIf New York Telephone Company d/b/a Bell .
Atlantic-New York includes in its compliance filing a revisuuf‘
proposal to remove from reciprocal compensation rates the |
costs of vertical switching services, comments on that
proposal will be due not later than 30 days after the date mff?
the filing. Any party filing such comments should submit 15j;ﬂ”
copies. No such proposal shall take effect without the -
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approval of the Commission.

3. For good cause shown pursuant to Public Servica‘f
Law §82 (2}, newspaper publication of the tariff amendments -
filed in accordance with this opinion and order is waiwvead.

4. This proceeding is continued.

By The Commission,

(STGNED) DEBRA RENNER o
Acting Secretary e
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APPEARANCES o

o FOR NORTHLAND NETWORKS LTD., AND MID-HUDSON COMMUNICATIONS,
‘ INC.: R

Roland, Fogel Koblenz & Petroccione, LLP (by e

Keith J. Roland, Esq.), One Columbia Place, BAlbanu,’

New York 12207. S8
FOR FRONTIER CORPORATION:

Gregg C. Sayre, General Attorney, 180 South Clintqnf*
Avenue, Rochester, New York 14646, o

FOR BELL ATLANTIC-NEW YORK:

Joseph A Post, Esq. and Lindal L. Scott, Esq., 10%h"/
Avenue of the Americas, New York, New York 10036.5¢“

FOR NEW YORK 3TATE CONSUMER PRQTECTICON BOARD:

Timothy 8. Carey, Executive Director and Ann Kutte: v
Deputy Directory (by Ann F., Curtin, Esq.), 5 Empirg:-
State Plaza, Albany, New York 12245. o

FOR AT&T COMMUNICATIONS QF NEW YQRK, INC,:

) Philip S. Shapiro, Attorney, 111 Washington Avenuaﬁ}*
o Albany, New York 12210, e

Palmer & Dodge, L.L.P. (by Kenneth W. Salinger,
Esg.}, One Beacon Street, Bostcn, Massachusetts
02108-31¢%90.

FOR CITIZENS TELECOMMUNICATIONS COMPANY OF NEW YORK, INC.:

Richard M. Tettlebaum, Esqg., 1400 léth Street,
Suite 50C, Washington, DC 20036,

FOR CTSI, INC., FOCAL CCMMUNICATIONS OF NEW YORK, WINSTAR
WIRELESS OF NEW YORK, LLC., RCN TELECOM OF NEW YORK,
INC., AND PAETEC COMMURICATIONS:

Swidler, Berlin, Shereff, Friedman, LLP (by Richarg. '
Rindler, Esg. and Michael W. Fleming, Esg.}, R
3000 K Street, N.W., Suite 300, Washington,

DC 20007.

FOR INTERMEDIA COMMUNICATIONS, ALLEGIANCE TELECOM OF
NEW YORK, INC., AND e.SPIRE COMMUNICATIONS, INC.,:

Kelley, Drye & Warren (by Michael B. Hazzard, Esq.}y’
1200 19th Street N.W., Wasghington, DC 20036. R
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APPELARBNCES

FOR MCI WORLDCOM, INC.:

Cynthia Carney Johnson, Attorney, 5 International
Drive, Rye Brook, New York 10573,

FOR CABLEVISION LIGHTPATH, INC.:

David Ellen, Senior Counsel, 1111 Stewart Avenue,:
Bethpage, New York 11714.

Couch White, LLP (by Barbara S. Brenner, Esg.),
340 Broadway, Albany, New York 12201.

FOQR TIME WARNER COMMUNICATIONS HOLDINGS, INC.:
LeBoeuf, Lamb, Leikby & MacRae, (by Brian
Fitzgerald, Esqg.}, One Commerce Place,
Albany, New York 12210-2820.

FOR GLOBAL NAPs, INC.:

William J. Rooney, Jr., Vice President,
10 Merrymount Road, Quincy, Massachusetts 02169,

o~ Ccle, Rayard & Braverman, LLP (by Christopher W.
' Savage, Esq.), 1914 Pennsylvania Avenue, N.W.,
Washington, DC 20006.
FOR NEW YORK STATE TELECOMMUNICATIONS ASSCCIATION, INC.:

Louis Manutra, Esqg., 100 State Street,
Albany, New Yerk 12207,

FOR SPRINT TELECOMMUNICATIONS COMPANY LP:

Karen R. Sistrunk, Regulatory Counsel, o
1850 M Street, NW, Suite 1101, Washington, DC 2003¢,:+

FOR NEW YORK STATE ATTORNEY GENERAL!

Jill Sanford, Assistant Attorney General,
120 Broadway, New York, New York 10271-0332.

FOR WARWICK VALLEY TELEPHONE COMPANY:

Fred M. Knipp, 47 Main Street,
Warwick, New York 10990,

FCR INTERNET COMMUNICATION LLC:

e Joseph Hernandez, 28 N. Main Street,
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Bainbridge, New York 13733. 3

APPEARANCES

FOR COMPETITIVE TELECOMMUNICATICNS ASSOCIATION:

Terry Monroe, 1900 M Street, NW, Suite B0O0,
Washington, DC 20036.

FOR TELECOMMUNICATIONS RESELLERS ASSOCIATION: A
Roland, Fogel, Koblenz & Petroccione,

LLP, (by Usher Fogel, Esg.), One {olumbia Place,
Albany, New York 12207.
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PARTIES AND THEIR FILINGS
(An "X" indicates the party submitted the filing in question;
see Endnote for information on joint filings)

THRESHOLD INITTAL RESPONSIVE INITIAL REPLY
PARTYff SHORT DESIGNATION TESTIMONY TESTIMONY TESTIMONY BRILFE BRIEF
AT&T Communications of AT&T X X X X ®
New York, Inc.
NYS Attorney General Attorney General X
New York Teliephone Bell Atlantic-New X X x bt X
Company d/b/a York
Bell Atlantic-New York
Cable Television and Cable Association X X
and Telecommunications
Association of New
York, Inc,
Citizens Telecommuni- Citizens X X X
cations Company of
New York, Inc.
Competitive Telecommu- CompTel X
nications Association
NYS Consumer Protection CPB X X
Board
CTS5I, Inc. CTSI X X X X X
e.spire Communications e.spire X X X X X
Inc.
Focal Communicaftions Focal X K X h¢ X

Corporation
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This list is alphabetized by Short Designatian
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FARTY
Global NAPs, Inc.

Intermedia Communica-
tions, Inc.

Internet Communication
LLC

Cablevision Lightpath,
Inc.

MCI WorldCon, Inc.

Mid-Hudson Communica-
tions, Imnc.

Northland Networks, Ltd

NYS Telecommunicatrions
Association, Inc.

PaeTec Communications,
Inc.

RCN Telecom Services,
Inc.

Sprint Communications

11l

APPENDIX B
PARTIES AND THEIR FILINGS

indicates the party submitted the filing in question;
see Endnote for information on joint filings)

THRESHOLD INITIAL RESPONSIVE INITIAL RERLY
SHORT DESIGNATION TESTIMONY TESTIMONY TESTIMONY BRIEF BRIET

GNAPs X X X X X
Intermedia X X X X X
Internet oA

Lightpath X X X X X
MCIW X X X x X
Mid-Hudson X X X
Northland X

NYSTA X X
PaeTec X X X X
RCN X X X X X
Sprint Lt X

Responded to reguest by noting that it neither pays nor receives
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PARTIES AND THEIR FILINGS
(an "X" indicates the party submitted the filing in question;
see Endnote for information on joint filings)

APPENDIX B

THRESHOLD INITIAL RESPONSIVE INITIAL REPLY

PARTY SHORT DESIGNATION TESTIMONY TESTIMONY TESTIMONY BRIEF BRIEY
Time Warner Telecom, Time Warner X pd X X X
Inc.
Telecommunications TRA R

Resellers Association

Warwick Valley Warwick X
Telephone Co.

ENDNQOTE

CTS5I, Focal, PaeTec, and RCN submitted joint briefs; they are referred to as "CTSI et al."”
e.spire and Intermedia submitted joint briefs; they are referred to as

"e.spire/Intermedia."
Mid-Hudson and Northland submitted a joint brief;
Hudson/Northland."

they are referred to as

"Mid-

reciprocal compensation in New York inasmuch as it does not yet operate as a
competitive local exchange carrier within the Stars.

TN B AN

vard L2521

S-S A



